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Atverney Ceneral's Opiniens:
Purimutvel recing: refund of deposikt of unswoosssful ap-
plicant for license; setolls 88-120.
] CENERAL PROVISIONS
Law Review and Bar Journal Referenses:
“The New Kansas Administrative Procedure and Judicial
Review Acts,” Devid L. Ryan, 54 J.K.B.A. 53, 86 (1685).

T7.801. Title. K.S.A. 1985 Supp. 77-501
through 77-541 shall be known and may be
cited as the Kansas sdministrative procedure
act.

History: L. 1984, ch. 313, § I; July 1,
188S.

CASE ANNOTATIONS
pnudl. ord Suoe gy
Crainer. 15 K ASd 50 57, 761 P3d 320 (1988).”

2. Provisions of st sot spplicable to decisions -

tions of Kansas recing commusion regarding usvance of

"licenses (74-8801 et seq.). Kansas Racing M

snagement,
Inc. v. Kansas Racing Comm's, 344 K. 343. M7, 364, TIO
P.2d 42 (1989).

77.802. Definitions. As used in this sct:

(s) “State agency” means any officer, de-
partment, bureau, division, board, authority,
agency, commission or institution of this state,
escept the judicial and legislative branches of
state govenment and political subdivisions of
the state, which is suthorized by law to ad-
minister, enforce or interpret any law of this
state.

(b) “Agency head” means an individual or
body of individuals in whom the ultimate legal
suthority of the state agency is vested by any

ision of law.

(c) “License™ means s franchise, permit,
certification, approval, registration, charter or
similar form of authorization required by biw
for a person to engage in a profession or

occupation.

(d) “Order” means a state agency action of
particular applicability that determines the le-
gal rights, duties, privileges, immunities or
other legal interest of one or more specific

persons.

(e) “Party to state agency proceedings,” or
* o * in context s:’hi:diuun;. means:

A person to m an order is specifi-
cally directed: or - ’

(2) a person named as & party to a state
agency pro'e:eding or allowed to intervene as
s party in the proceeding.

{f) “Person™ means an individual, er-
ship, tion, association, political subdi-
vision or unit thereof or public or private
organization or entity of any character, and in-
cludes another state agency.

(@ “Political subdivision™ means political or
tazing subdivisions of the state, including;
boards, commissions, suthorities, councils, s
committees. subcommittees and other subon.z
dinste groups or administrative units thereof, 3
receiving or e:pendin‘;“nnd supported in whole £
or in part by public funds. 2

History: L. 1884, ch. 313, § 2, L 1988, |
ch. 356, § 1; July 1, 1959.

77.303. Applicstion and construction. (s) &
This sct applies only to the extent that other®
statutes expressly provide that the provisions
of this act govern proceedings under those
statutes. -

() This sct creates only procedural rights ;
and imposes only procedural duties. They are }
in addition to those created and imposed by:
other statutes. s

History: L. 1984. ch. 313, § 3; July 1,%
198S. _
Law Review asd Bar Journal Referveces:

“The New Kansat Adminustratve Procedure and Judicta) 2
Review Acts,” Devid L. Ryan, 3¢ J.L.B.A. 83, 86 (1983). :

L Aa cals: muzrdmonsm‘ :

. creates only proced nghts im .
procedural duties. Elpeﬂ Euv\'fmmdc‘nl.ﬂ mm“?-
Walker, 13 K.A.2d S6, 57, 761 P.2d 320 (1853;.

77.804. Waiver. Except tuv the extent:
precluded by another provision of law, s per?3
son may waive any right conferred upon dnt"{

person by this sct. ]
History: L. 1984, ch. 313, § 4 July 1,3
1985 iy

T7.80S. Informal setements. Nothing In“-
this sct shall preclude informal settlement of
matters that may make unnecessary more elab- #
orate proceedings under this act. n

History: L. 1984, ch. 313, § 5; July 1,
1085. - g

77-508. Conversion of proceedings. (2}
At any point in a state agency proceeding the iy
presiding officer or other state agency 4
responsible for the p ing:

(1) May convert the proceeding to another
type of state agency proceeding if the conver-
sion is appropriate, is in the public interest
and does not sul;mnthlly prejudice the rights

of any party; an

(2) {if required by any provision of law, shall.
convert the p ing to snother type of state
sgency proceeding. L&

(b) A conversion of a proceeding of one’
r?e to & proceeding of another type may be:
efiected own notice to all parties to the:
original p ing.
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ADMINISTRATIVE PROCEDURE ACT T7.811

() I the presidin& officer or other state
sgency official responsible for the original pro-
ceeding would not have suthority over the new
proceeding to which it is to be converted, that
officer or official, in accordance with state
agency procedure, shall secure the apE:int-
ment of & successor to preside over or be re-
sponsible for the new proceeding.

(d) The record of the original state agency
proceeding may be used in the new state
agency proceeding.

(e) After a proceeding is converted from
one type to another, the presiding officer or
other state agency official responsible for the
new proceeding shall:

(1) Give such additional notice to ies or
other persons as is necessary to satisty the re-
quirements pertaining to those p i tEl;

(2) dispose of the matters involved without
further proceedings if sufficient proceedings
have already been held to satisfy the require-
ments pertaining to the new proceedings; and

(3 conduct or cause to be conducted any
additional proceedings necessary to satisfy the
requirements pertaining to those proceedings.

History: L. 1884, ch. 313, § 6; L. 1885,
ch. 356, § £ July 1, 1969.

Low Review and Bar Joursal Reieresces:

“The New Kansas Admunistrative Procedure and Judicial

m« Acts.” David L. Rysn, 54 JKBA 83, 7, &

T77.807. Effective date of act. This act
shall take eflect on July 1, 1985, and does not
govern adjudicative proceedings pending on
that date. Subject to K.S.A. 1885 Supp. T7-
503, this act governs all state. :ﬁency adjudi-
cative proceedings commenced after that date.
This act also governs state agency sdjudicstive
proceedings conducted on s remand fom s
court or another state agency after the effective
date of this act.
| gglsktorys L. 1984, ch. 313, § 7; July 1,

77.8507a. Effective date of 1988 act. This
act shall take effect on July 1, 1989, and does
not tg.f.mern sdjudicstive proceedings pendin
on that date. Subject to K.S.A. 77-503 an
amendments thereto, this act governs all state

ency sdjudicative proceedings commenced

ter that date. This sct also governs state
sgency sdjudicative proceedings conducted on
s remand from s court or ano state agency
after the effective date of this act.
lwlgstofy: L. 1988, ch. 356, § 360; July 1,

77.808. Hearings, not required in cer-
tain circumstances. A hearing shall not be re-
quired for a decision:

(a) To issue or mot to issue a complaint,
summons or similar accusation; or

(b) to initiste or not to initiate an investi-
gation, prosecution or other proceeding before
the state agency, another agency or s court.

History: L. 1984, ch. 313, § §; L. 1965,
ch. 356, § 3; L 1989, ch. 283, § 1; July 1.
Low Review and Bar Journal References:

“The New Kansas Administratve Procedure and Judicial
Review Acts.” Devid L Ryan, S4 J.X.B.A. £, S7 (198S).

77.500.

History: L. 1984, ch. 313, § 9: L. 1985,
ch. 362, § 1; L. 1988, ch. 356, § 4; Repealed,
L. 1989, ch. 283, § 25; July 1.

T77.310.
History: L. 1984, ¢h. 313, § 10; Repealed,
L. 1989, ch. 283, § 26; July 1.

77811, Time limits for processing ap-
plication for an order or s request for a hear-
ing; expiration of license, when. (s) Except to
the extent that the time limits in this subsec-
tion are inconsistent with limits established by
another statute, a state agency shall process an
application for an order on which a statute pro-
vides for & hesring under this act as follows:

(1) Within 30 days after receipt of the ap-
plication, the state sgency shall acknowledge
receipt thereof and inform the applicant of the
rame, official title, mailing address and tele-
phone number of a state agency member or
employee who may be contacted regarding the
spplication. As soon as practicable, the state
sgency shall notify the applicant of any appar-
ent errors or omissions. Failure 10 detect such
errors or omissions does not preclude the state
sgency from raising them at a lster stage of

e '3

(2) When practicable, within 90 days after
receipt of s completed application, the state
agency shall:

(A) Approve or deny the application, in
whole or in part, on the basis of emergency
or sum proceedings, if those proceedings
are svailsble under this act for disposition of
the matter; or

(B) commence a formal hearing or a oon-
ference hearing in accordance with this act.

(b) [Except to the extent that the time limits
in this subsection are inconsistent with limits
established by another sutute, & state agency
shall process a request for s hearing as foﬁows:
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(1) Within 30 days aRer receipt of the re-
quest, the state agency shall acknowledge re-
ceipt thereof and if the state sgency has aot
previously done 30, the state agency shall no-
tify the applicant of the nmame, official title,
mailing J ress and telephone number of a
state agency member or employee who may
be contacted regarding the request; and

(2) when practicable, within 90 days sfter
receipt of the request the state agency shall
commence a formal or conference heanng in
sccordance with this sct unless a statute makes
the granting of a hearing discretionary with the
state agency and the state agency determines
not to conduct s hearing.

() A hearing commences when the state
agency or presiding officer notifies a party that
a prehearing conference or other stage of the
hearing will be conducted.

(d) If a timely and sufficient spplication has
been made for renewal of a license with ref-
erence to any activity of a continuing nature,
the existing license does not expire until the
state agency has taken final action upon the
application for renewal or, if the state ‘X:m&;‘
sction is unfavorable, until the last day for
seeking judicial review of the state agency's
action or a later date fixed by the reviewing
court.

History: L. 1964, ch. 313, § 1); L. 1886,
ch. 362, § 2; L 1988, ch. 356, § 5; L. 1989,
ch. 283, § 2 July 1.

77.812. Orders affecting licensure; re-
quirements. A state agency may not revoke,
suspend, modify, annul, withdraw, refuse to
renew, ﬁc:; amend a Iieen;e unless the m‘;e
agency first gives notice and an opportunity for
8 hearing ln‘aceordmce with this act. This sec-
tion does not preclude s state agency from (s)
taking immediate action to protect the public
interest in accordance with K.S.A. 77-536, and
amendments thereto, or (b) ting rules and
regulations, otherwise within the scope of its
suthority, pertaining to 8 class of- licensees,
including rules and regulstions aflecting the
existing licenses of a class of licensees.

History: L. 1984, ch. 313, § 12; L. 1989,
ch. 283, § 3; July 1. :

FORMAL HEARINCS

T7:813. Hearings, applicsble procedures.
When a statute provides for & hearing in ac-
cordance with this act, the hearing shall be
governed by K.S.A. Ti-S13 through 77.532,
and smendments thereto, except as otherwise
provided by:

(a) A statute other than this act, or
(b) K.S.A. 77-533 through 77-541, an
amendments thereto : .
History: L. 1984, ch. 313, § 13; L. 198&
ch. 362, § 3; L. 1988, ch. 355, § 6. L. 1888
ch. 283, § 4 Julv L.
Law Review and Bar Journal Relorvanses: .
“The New Kansas Admunistrative Procedure and Judicy
Review Acts,” Davd L. Ryun, 34 . L.B.A. 83, 57 {198S)

778314, Presiding officer. (a) The agen
head or one or more other persons designat
by the agency head may be the presidi:i

cer. .
(b) Any person serving or designated t¥
serve alone or with others as presiding officet]

is subject to disqualification for administrud
bias, prejudice or interest. 4
(c) Any party may petiton for the disq
tiicstion of a person promptly after receipt
notice indicating that the person will presi
or promptly upon discovering facts establishi
grounds for disqualification, whichever is latet;
(d) A person whose disqualification is
quested shall determine whether to grant
petition, stating facts and reasons for th
determination. ;
(e) If a substitute is required for a
who is disqualified or becomes unavailable for
any other reason, sany action taken by s dul
sppointed substitute for a disqualified or ur
svailable person is as effective as if taken
the latter. :
) A state agency may enter into
ments with another state agency to p
hearing officers to conduct proceedings unde
this act or for other sgency proceedings. 3
History: L. 1984, ch. 313, § 14: July ¥

.1885,

T7.818. Participation and represen
zo‘n.l:l) Any party ul_n:hy participate in the b
person or, e party is 8 corponuoﬁ
or other artificial person, by a duly authori:
representative, 2
() Whether or not participsting in person;fi

[}

any party may be represented st the

own expense by counsel or, if pemittm

law, other representative. Lo
(c) A state agency may require a corpora

tion or other ial person to participate by}

counsel. ﬁ
History: L. 1964, ch. 313, § 15, L. 1

ch. 362, § 4 July 1. . “
T7.8516. Prebearing conference; notice.d

The presiding officer designated to conduct thig
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a—

heanng may conduct & prehearing conference.
If the conference is conducted:

() The state agency may assign a presiding
officer for the prehearing conference, exercise
ing the same discretion as is provided by
K.S.A. T7-514 and amendments thereto con-
cerning the selection of a presiding officer for
s hearing.

(®) The presiding officer for the prehearing
conference shall set the time and place of the
conference and give reasonsble notice to ali
parties and to all persons who have filed writ-
ten petitions to intervene in the matter.

{c) The notice shall include:

(1) The names and mailing addresses of all

ies and other persons to whom notice is
mg given by the presiding officer;

(2) the name, official title, mailing address
and telephone number of any counsel or em-
ployee who has been designated to appear for
the state agency;

(3) the official file or other reference num-
ber. the name of the proceeding and a general
description of the subject matter;

{4) a statement of the time, place and na-
ture of the prehearing conference;

(5} a statement of the legal suthority and
jurisdiction under which the prehearing con-
ference and the hearing are to be held;

(6) the name, official title, mailing sddress
and telephone number of the presiding officer
for the prehearing conference;

(N s« statement that at the prehearing con-
ference the proceeding, without further notice,
may be converted into a conference hur:t‘:‘ d?:
s summary proceeding disposition
matter as provided by this act: and

(8) a statement that a party who fails to
sttend or participate in a prebearing confer-
ence, hearing or other stage of an adjudicative
proceeding may be held in default under this
act

{d) The notice may include any other mat.
ters that the presiding officer considers desir-
able to expedite the proceedings.

History: L. 1084, ch. 313, § 16; L. 1988
ch. 356. § 7; July 1, 1989,

77.817. Prehearing confersnce; proce-

. ¢ order. (a) The presiding of-

ficer may conduct all or part of the prehearing

conference by telephone or other electronic

means if each participant in the conference has

an opportunity to participate in the entire pro-
ceeding while it is taking place.

(bm pr:‘:idin; officer sbﬂ conduct the
pre ing conference, as may be & riate,
to deal with such matters as eonve:gnopof the
ing to another type, exploration of set-
tlement possibilities, preparation of stipula-
tions, clariication of issues, rulings on identity
and limitstion of the number of witnesses, ob-
jections to proflers of evidence, determination
of the extent to which direct evidence, rebuttal
evidence, or cross-examination will be pre-
sented in written form, and the extent to which
telephone or other electronic means will be
as s substitute for proceedings in person,
order of presentation of evidence and cross-
examination, rulings regarding issuance of sub-
poenas, discovery orders and protective orders
and such other matters as will promote the
orderly and prompt conduct of the hearing.
The presiding officer shall issue s prehearing
order incorporating the matters determined at
the prehearing conference.

(¢) If s prehearing conference i1 not held,
the presiding officer for the bearing may issue
s prehearing order, based on the pleadings, to
regulate the conduct of the proceedings.

History: L. 1084, ch. 313, § 17: July 1,
1985.

77.518. Notice of bearing. (s) The state
agency shall set the time and place of the hear-
ing and give reasonable written notice at least
10 days prior to the hearing to all parties and
to all persons who have filed written petitions
to intervene in the matter. Service ol notices
shall be made in accordance with K.5.A. 77-
531 and amendments thereto.

() The notice shall include a copy of any
prehearing order rendered in the matter.

{c) To the extent not included in » pre-
bearing order accompanying it, the notice shall
include:

1) The names and mailing addresses of all
t::a and other persons to whom notice is

g given by the iding officer;

(2) the name, official title, mailing address
and telephone number of any counsel or em-
ployee who has been designated to appear for
the state agency; .

(3) the official fle or other reference num-
ber. the same of the proceeding and s general
description of the subject matter;

(4) o statement of the time, place and ns-
ture of the hearing;

(5) & statement of the lega! suthority and

isdi under which the hearing is to be
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(6) the name, official title, mailing sddress
and telephone number of the presiding officer;

(7) & statement of the issues involved and,
to the extent known to the presiding officer,
of the matters asserted by the parties; and

(8) a statement that a party who fails to
sttend or participate in 8 prehearing confer-
ence, hearing or other stage of an adjudicative
proceeding may be held in default under this
act

(d) The notice may include any other mat-
ters the presiding officer considers desirable to
expedite the proceedings.

{¢) The state agency shall cause notice to
be given to persons entitled to notice under
any provision of law who have not been given
notice under subsection (s). Notice under this
subsection shall be given in the manner spec-
ified by such provision of law or, if no such
manner is specified, in a8 manner to be deter-
mined by the agency. If a person other than
the agency is directed to give notice under this
subsection, the agency shall require that the
person furnish prool that the notice has been
given. Notice under this subsection may in-
clude all types of information provided in sub-
sections {a) through (d) or may consist of & brief
statement indicating the subject matter, par-
ties, time, place and nature of the hearing,
manner in \;ehieh eopieds ofdthe n:aticedto the
parties may be inspected and copied and name
and telephone number of the presiding officer.

History: L. 1984, ch. 313, § 18; L. 1988,
ch. 356, § 8; July 1, 1989.

Law Review sad Bar Journal Referveoces:

“The New Kansss Administrative Procedure and Judicial
Review Acts.” Devid L. Ryan, 3¢ ).K.B.A. 53, S0 (1085).

T7519. Pleadings, motions, briefs; serv-
fce. (a) The presiding officer, at ‘;:S)roprhte
luuges of the proceedings, shall give all parties
full opportunity to file pleadings, motions and
objections. _

(b) The presiding officer, at appropriate
stages of the p ings, may give all parties
full opportunity to file briefs. proposed findings
of fact and conclusions of lew and proposed

- initial or final orders.

© A shall serve copies of any filed
ftem on all parties, by mall or any other means
prescribed by state agency rule and regulation.

History: L. 1984, ch. 313, § 19; L. 1986,
ch. 362, § S; July 1. -

77-520. Delault. (a) If » party fails to at-
tend or participate in a prehearing conference.
hearing or other stage of an adjudicative pro-

ceeding, the presiding officer may serve upon
all parties written notice of a proposed defaul:
order, including a statement of the grounds.

(b) Within seven days after service of a pro--
posed default order, the party against whom
ft was issued may file a written motion re-
questing that the proposed default order be
vacated and stating the grounds relied upon.
During the time within which a party may file
& written motion under this subsection, the
presiding officer may adjourn the proceedings
or conduct them without the participation of
the party sgainst whom s proposed default or-
der was issued, having due regard for the in-
terests of f'um'ce and the orderly and prompt
conduct of the proceedings. '

() Unless vacated by the presiding officer,
the proposed default order shall become ef.
fective after expiration of the time within which
the party may file a wnezen motion under sub-
section (b).

(d) After a default order becomes effective,
the presiding officer shall conduct any further
slmceeding:h nm:hnry to eornplelef té:e adju-

ication without the participation of the party
in default and shall determine all issues in the
adjudication, including those affecting the de-
faulting party. The presiding officer in lieu of
determining the issues afecting the defaulting
party may, unless otherwise prohibited by law,
dismiss 't:::aegu!y‘s application for an adjudi-
cative pi ing.

History: L. 1984, ch. 313, § 20; L. 1986.
:hmm. § 6, L. 1988, ch. 356, § 9, July 1.

77:821. Intervention. (a) The presiding
officer shall grant a petition for intervention if:
(1) The petition is submitted in writing to
the presiding officer, with eopies mailed to all
parties named in the presiding officer’s notice
of the hearing. st least three days befare the

(2) the petition states facts demonstrating
that the petitioner’s legal rights, duties, priv-
fleges, immunities or other legal interests may
be substantially affected by the proceeding or
that the petitioner qualifies as an intervener
under any provision of law; and

{3} the iding officer determines that the
interests of justice and the orderly and prompt
conduct of the proceedings will not be im-
paired by allowing the intervention.

) The presiding oficer may grant a pe-
tition for intervention st any time upon de-
termining that the intervention sought is in the

N# Ms-91-14  Approval Date JUN 1 2 1981 Effective DateJAN -1 1991 1991 Superseded MS-90-46
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interests of justice and will not impair the or-
derly and prompt conduct of the pfoceedings.

{c) U a petitioner qualifies for intervention,
the presiding officer may impose conditions
upon the intervener's pasticipation in the pro-
ceedings, either at the time that intervention
is granted or st any subsequent time. Condi-
tions may include:

(1) Limiting the intervener's participation
to designated issues in which the intervener
has s particular interest demonstrated by the
petition;

(2) limiting the intervener’s use of discov-
ery, cross-examination and other procedures so
as to promote the orderly and prompt conduct

the proceedings; and

(3) requiring two or more interveners to
combine their presentations of evidence and
srgument, cross-examination, discovery and
other participation in the proceedings.

(d) The presiding officer, at Jeast 24 hours
beiore the hearing, shall issue an order grant-
ing or denying each pending petition for in-
terveation, specifying sny conditions and
brielly stating the reasons for the order. The
presiding officer may modify the order at any
time, stating the reasons for the modification.
The presiding offcer shall promptly give notdce
of an order granting, denying or modifying in-
tervention to the petitioner for intervention
and to all parties.

. 9gis.i.m'n'y: L 1984, ch. 313, § 21; July 1,

77.822. Discovery; authorization; re-
quests; subpoenas, discovery orders and pro-
tective orders. (a) Discovery shall be
permitted to the extent allowed by the pre-
siding officer or as agreed to by the parties.
Requests for discovery shall be made in writing
to the presiding officer and s copy of each
request for discovery shall be served on the
party or person against whom discovery is
sought. The presiding officer may
times during which the rnlet may pursue dis-
covery and respond to discovery requests. The
presiding officer may issue subpoenas, discov-
ery orders and protective orders in
with the rules of civil procedure.

®) Subgew issued by the presiding of-
ficer shall served by a person designated
by the presiding officer or any other person
who is not a party and is not less than 18 years
of age. Service shall be in person and at the
expense of the requesting party. Proof of serv-
fce shall be shown by affidavit.

{c) Subpoenas and orders issued by the
presiding officer may be enforced pursuant to
the provisions of the act for judicial review and
civil enforcement of agency actions.

History: L 1884, ch. 313, § 22; L. 1988,
ch. 356, § 10; L. 1959, ch. 283, § §; July 1.

77.823. Hearing procedure. At a
hearing:

(8) The presiding officer shall regulate the
course of the proceedings.

(b) To the extent necessary for full disclo-
sure of all relevant facts and issues, the pre-
siding officer shall afford to all parties the
opportunity to respond, present evidence and
argument, conduct cross-examination and sub-
mit rebuttal evidence, except as restricted by
a limited grant of intervention or by the pre-
hearing order.

(¢) The presiding officer may, and when re-
quired by statute shall, give nonparties an op-
portunity to present oral or written statements.
If the presiding officer propdses to consider a
statement by a nonparty, the presiding officer
shall give all parties an opportunity to chal-
lenge or rebut it and, on motion of any party,
the presiding officer shall require the state-
ment to be given under oath or affirmmation.

(d) The presiding officer may conduct all or
part of the hearing by telephone or other elec-
tronic means, if each participant in the hearing
has an opportunity to participate in the entire
proceeding while it is taking place.

(¢) The presiding officer shall cause. the
hearing to be recorded at the state agency's
expense. The state sgency is not required, at
fts expense, to prepare a transcript, unless re-
Quired to g: so by a provision :f h;v. Any
party, at party’s expense and subject to
such reasonable conditions as the state agency
may establish, may csuse a person other than
the state agency to prepare a transcript from
the state agency's record, or cause additional
recordings to be made during the hearing.

() The heu-in'(his open to public observa.
tion, except for the parts that the presiding
officer states to be closed pursuant to a pro-
vision of law expressly authorizing closure.

History: L. 1984, ch. 313, § 23; L. 1988,
ch. 356, § 11; July 1, 1689.

Law Review and Bar journal Refervoces:

“The New Kansas Adminutrative Procedure and Judscial

Review Acts.” Devid L Myan, 54 ).K.B.A. 83, 50 (1985

T77.824. Evidence; official notice. (2) A
presiding officer need not be bound by tech-
nical rules of evidence, but shall give the par-

[}
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ties reasonsble opportunity to be heard and to
present evidence, and the presiding officer
shall act reasonably without pertiality. The pre-
siding officer shall give effect to the rules of
privilege recogni by law. Evidence need
not be excluded solely because it is hearsay.

{b) Al testimony of parties and witnesses
shall be made under oath or afirmation and
the presiding officer shall have the power to
administer an oath or aflirmation for that
purpose.

(c) Statements presented by monparties in
accordance with paragraph (¢) of K.5.A. 1885
Supp. T7-523 may be received as evidence.

(d) Any part of the evidence may be re-
ceived in written form if doing so will expedite
the hearing without substantial prejudice to the
interests of any party.

(e) Documentary evidence may be received
in the form of s copy or excerpt. Upon request,
parties shall be given an opportunity to com-
pare the copy with the original if available.

(f) Official notice may be taken of (1) any
matter that could be judicially noticed in the
courts of this state, (2) the record of other
proceedings before the state ageney, (3) tech-
nical or scientific matters within the state agen-

¢y's specislized knowledge, and (4) codes of g

standards that have been adopted by an agency
of the United States, of this state or of another
state or by a nationally recognized organization
or association. Parties shall be notified before
or during the hearing. or before the issuance
of any initial or final order that is based in
whole or in part on matters or material noticed,
of the specific matters or material noticed and
the source thereof, including any staff mem.
orands and data, and be aforded an oppor-
tunity to contest and rebut the matters or
material 30 noticed.

History: L. 1984, ch. 313, § &4; July 1.
198S.

T77.825. Ex parte communications; ex-
emption for certain agencies. (a) A presiding

officer serving in an sdjudicative proceeding

may not communicate, directly or indirectly,
regarding any issue in the proceeding while
the proceeding is pending, with any party or
participant, with any person who has a direct
or indirect interest in the outcome of the pro-
ceeding or with any person who presided at a
previous stage of the proceeding, without no-
tice and opportunity for all parties to partici-
pate in the communication.

() A member of & multimember paner,
presiding rs may communicate with
members of the panel regarding s matter

ing before the panel, and any presidin
may receive aid from stafl assistants if the
sistants do not: -

(1) Receive ex parte communicstions of g-
tyr that the presiding officer would be
hibited from receiving: or

(21 fumnish, sugment, diminish or m
the evidence in the record. 2

{¢) Unless required for the disposition of
parte matters specifically suthorized by s i
no party to an adjudicative proceeding, and
person who has a direct or indirect interest
the outcome of the proceeding or who p :
at & previous stage of the proceeding; may #32
rectly or indirectly communicate in conn
with any issue in that proceeding, while §
proceeding is pending, with any person se
as presiding officer unless notice and an ¢
portunity are given all parties to participate
the communication. -

(d) 1, before serving as presiding oScer 38
an adjudicative pr ing. 8 person recetva
an e7 parte communication of a type that
not properly be received while serving, 3
person, promptly after starting to serve, shi
isclose the communication in the munner pa
scribed in subsection (e).

(¢) A presiding officer who receives an &
parte communication in violation of this section®
shall place on the record of the pending mattec’
all written communicstions received, all writ.:
ten responses to the communicsations and |
memorandum stating the substance of all gfa).
communications received, all responses
and the identity of each person from whom the!

presiding officer received an ex parte co%-

munication and shall advise all parties ¢
these matters hsve been placed on the
Any party desiring to rebut the ex parte
munication d':“m dbwed‘o to go nﬁ' upod!
requesting the opportunity for rebuttal within®
10 days aRer notice of the communication. ‘%2
If necessary to eliminate the effect of &

€z porte communication received in violstiod'
of this section, s presiding officer who received!
the communication may be disqualified and ¥
portions of the record pertaining to the com
munication may be sealed by protective

® The state nfeney shall, and any
may, report any willful violation of this section®
to appropriate suthorities for any disciplinary
proceedings provided by law. In addition,
state agency, by rule and regulstion, may pre®
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vide for sppropriate sanctions. including de-
fault, for any violations of this section.

(h) This section shall not spply to sdjudi-
cative ‘proceedings before:

(1) The state corporation commission. Such
proceedings shall be subject to the provisions
of K.S.A. T7-545;

(2) the commissioner of insurance concern-
ing any rate, or any rule, regulation or practice
pertaining to the rates over which the com-
missioner has jurisdiction or adjudicstive pro-
ceedings held pursuant to the Kansas insurance
holding companies act. Such proceedings shall
be subject to the provisions of K.5.A. T7-546;

d

an
. {3) the director of taxation. Such proceed-

“ings shall be subject to the provisions of K.S.A.

Ti-548.

History: L. 1984, ch. 313, § 25; L. 1886,
ch. 362, § 7, L. 1988, ch. 356, § 12; July 1,
1969, .

77.526. Orders, initia] and final; excep-
tion for state corporation commission. (s) If
the presiding officer is the agency bead, the
presiding oficer shall render a final order.

(b) I the presiding officer is not the agency
head, the presiding oficer shall render an in-
ital order, which becomes a final order unless
reviewed in accordance with K.S.A. 77-527 and
amendments thereto.

(¢) A fina) order or initia] order shall in-
clude, separately stated, findings of Bact, con-
clusions of law and policy reasons for the
decision if it is an exercise of the state agency's
discretion, for all aspects of the order, includ-
ing the remedy prescribed and, f applicable,
the action taken on a petition for stay of ef-
fectiveness. Findings of fact, if set forth in lan-
guage that is no more than mere repetition or
parsphrase of the relevant provision of law,
shall be accompanied by s concise and explicit
statement of the underlying facts of record to
lupj)on the findings. The order shall also in-
clude a statement of the available procedures
and time limits for seeking reconsideration, ad-
ministrative review or other administrative re-
lief. An initial order shell include a statement
of any circumstances under which the initial
order, without further notice, may become a
Gnal order.

(d) Findings of fact shall be based exclu.
sively upon the evidence of record in the ad-
judicative proceeding and on matters officially
noticed in that proceeding.

(e) If a substitute presiding officer is ap-
pointed pursuant to K.5.A. 77-514 and amend-
ments thereto, the substitute presiding officer
shall use any existing record and may conduct
any further proceedings appropriste in the in-
terests of justice.

() The presiding officer may allow the par-
ties a designated amount of time after conclu-
sion of the hearing for the submission of
proposed findings.

(33 A final order or initial order pursuant
to this section shall be rendered in wniting and
served within 30 davs after conclusion of the
hearing or after submission of proposed find-
ings in accordance with subsection (f) unless
this period is waived or extended with the writ.
ten consent of all parties or for good cause
shown.

(h) The presiding officer shall cause copies
of the order to be served on and,
if the order is an initial order, on the agency
head in the manner preseribed by X.S.A. 77-
531 and amendments thereto.

{i) Notwithstanding the other provisions of
this section, if the presiding officer in & hearing
before the state corporation commission is not
the agency head, the presiding oficer shall not
render an initis] order but shall make written
findings and recommendations to the commis-
sion. The commission shall render and serve

" final order within 60 days after conclusion of

the hearing or after submission of proposed
findings in accordance with subsection (f) un-
less this period is waived or extended with the
written consent of all parties or for good cause

s .

History: L. 1984, ch. 313, § 26; L. 1088,
ch. 356, § 13; July 1, 1989.

Low Review and Bar Journal References:

“The New Kansas Admunistrative Procedure and Judicial

Review Acts.” Devid L Ryan, 84 ).K.D.A 53, 60 (198S),
CASE ANNOTATIONS .

t. Fallure 10 resder fndl or initia) erder doss mot de.
prive sgency of jurisdicoon. Expert Eavironmenta) Con.
(.l'l“')lu. v. Walker, 13 K.A.8d 86, 38, 761 P.0d 320

T7.327. Review of mnitial order; excep.
tions (0 reviewsbility. (s) The agency head,
upon its own motion may, and upon petition
by any party or when required by law shall,
review an initial order, except to the extent
that:

(1) A provision of law precludes or limits
state sgency review of the initial order; or

(2) the sgency head (A) determines to re.
view some but not all issues, or not to exercise

fOK
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any review, (B} delegates its authority to re-
view the initia} order to one or mcre persons,
unless such delegation is expressly prohibited
by law, or (C) authorizes one or more persons
to review the initia) order, subject to further
review by the agency head.

(b) A petition for review of an initial order
must be filed with the agency head, or with
any person designated for this purpose by rule
and r:gulah‘on of the state agency, within 15
days after service of the initial order. If the
sgency head on its own motion decides to re-
view an initia) order, the agency head shall
give written notice of its intention to review
the initial order within 15 days after its service.
if the sgency head determines not to review
an initial order in response to a petition for
review, the agency head shall, within 20 days
after filing of the petition for review, serve on
each party an order stating that review will not
be exercised.

(¢) The petition for review shall state its
basis. If the agency head on its own motion
gives notice ol its intent to review an initial
order, the agency head shall identify the issues
that it intends to review.

(d) In reviewing an initial order, the agency
head or designee shall exercise all the decision-
making power that the agency head or Jesig-
nee would have had to render a final order
had the agency head or designee presided over
the hearing, except to the extent that the issues
subject to review are limited by a provision of
law or by the agency head or designee upon
notice to all parties.

(¢) The agency hesd or designee shall of-
ford each party an opportunity to present briefs
and may afford party an opportunity to
present oral argument.

() The agency head or designee shall ren-
der a final order disposing of the p. ing
or remand the matter for further p ings
with instructions to the person who rendered
the initial order. Upon remanding a_matter,
the sgency head or designee may order such
temporary relief ss is authorized and
appropriate. i

(® A final order or an order remanding the
matter for further proceedings shall be ren-
dered in writing and served within 30 days
afier receipt of briefs and oral argument unless
that period is waived or extended with the
written consent of all parties or for good cause

shown.
(h) A final order or an order remanding the
matter for further ings under this sec.

tion shall identify any difference between *his
order and the initia] order and shall include,
or incorporate by express refcrence to the ini-
tial order, all the matters required by subsec.
tion (c) of K.S.A. T7-526 and amendments
thereto.

() The agency head shall cause copies ot
the final order or order remanding the matter
for further proceedings to be served on each
party in the manner prescribed by K.5.A. 77.
531 and amendments thereto.

History: L. 1954, ch. 313, § 27; L. 1888,
ch. 356, § 14; July 1, 1889.

TT.528. Stay. A party may submit to the
presiding officer or agency head a petition for .
stay of efectiveness of an initial or Gnal order
until the time at which a petition for judicia
review would no longer be timely, ualess oth-
erwise provided by statute or susted in the
initial or fnal order. The presiding officer or
agency head may take action on the petition
for stay, either before or after the eflective date
of the initial or final order.
lg:lsistory: L. 1984, ch. 313, § 28; July 1,

77.529. Reconsideration. (a) Any party,
within 15 days after service of » final order,
may fle s petition for reconsideration with the
agency head, stating the specific grounds upon
which relief is requested. The filing of the pe-
tition is not a prerequisite for seeking admin.
istrative or judicial review except as provided
in K.S.A. 44-1010 and 44-1115 and smend-
ments thereto concerning orders of the com-
mission on civil rights, K.5.A. 1957 Supp. 55-
605 and 65-118b and amendments thereto con-
ceming orders of the corporstion commission
and K.S.A. 1987 Supp. 74-2426 and amend-
ments thereto concerning orders of the board
of tax appeals.

() The agency head shall render a written
order denying the petition, granting the pe-
tition and dissolving or modifying the Gnal or-
der, or granting the petition and setting the
matter for further proceedings. The petition
may be granted, in whole or in part, only
the agency head states. in the written order,
Endings of fact. conclusions of law and policy
reasons for the decision if it is an exercise of
the state agency’s discretion, to justify the or-
der. The petition is deemed 10 have been de-
nied if the agency head does not dispose of it
within 20 days after the fling of the ‘petition.
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An order under this section shall be served
on the parties in the manner prescribed by
K.S.A. 77-83]1 and amendments thereto.

History: L. §964, ch. 313, § 29; L. 1888,
ch. 356, § 15; July 1, 1989,

Law Review and Bar journal Releremens:

“Appellate Count Junisdiction: An Update,” Debrs §S.

Byrd, 88 J.KX.B.A. No. |, 2}, 23 (1989).

T7.830. Orders, when effective. (a) Un.
less a later date is stated in a final order or a
sty is granted, a final order is effective upon

service.

(b) Unless a later date is stated in an initial
order or & stay is granted, an initial order shall
become effective and shall become the final
order: (1) When the initial order is served, if
sdministrative review is unavailable; (2) when
the agency head serves an order stating, after
a petition for review has been fled, that review
will not be exercised; or {3) 30 days after serv-
ice if no party has filed a petition for review
by the agency head, the agency hesd has not
given written notice of its intention to exercise
review and review by the agency head is not
otherwise required by law.

(¢} This section does not preciude a state
sgency from taking immediate action to protect
the public interest in accordance with K.S.A.
77.5836 and amendments thereto.

History: L. 1984, ch. 313, § 30. L. 1988,
ch. 355, § 16; July 1, 1989.

77.831. Service of order. Service of an
order or notice shall be made upon the party
and the party’s attorney of record, f any, by
delivering a copy of the order or notice to the
person to be served or by mailing a copy of
the order or notice to the person at the per.
son’s last known address. Delivery of &
of an order or notice means banding the order
or notice to the person or leaving the order
or notice at the person’s principal J of busi-
ness or residence with & person of suitable age
and discretion who works or resides therein.
Service shall be presumed if the presiding of-
ficer, or a person directed to make service by
the presiding officer, makes a written certifi-
cate of service. Service by mail is complete
upon mailing. Whenever a party has the right
or is required to do some act or take some
proceedings within a prescribed period after
service of 8 notice or order and the notice or
order is served by mail, three days shall be
sdded to the prescribed period.

. sglsinory: L 1984, ch. 313, § 31; July L,

77:332. Record. (2) A state agency shall
maintain en official record of each formal

ng.
(b) The state agency record consists only

(1) Notices of all proceedings;

{2) any prehearing order;

(3) any motions, pleadings, briefs, peti-
tions, requests. and intermediate rulings:

(4) evidence received or considered;

(5) a statement of matters officially noticed;

(6) proffers of proof and objections and rul-
ings thereon;

(7) proposed findings, requested orders and
exceptions;

(8) the record prepared for the presiding
officer at the hearing, together with any tran-
script of all or part of the hearing considered
before final disposition of the proceeding;

(9) any final order, initial order, or order
on reconsideration; and

(10) staf memoranda or data submitted to
the presiding officer.

(c) Except to the extent that this act or
another statute provides otherwise, the state
agency record, excluding matters under para-
graph (10) of subsection (b), constitutes the ex-
clusive basis for state sgency action in farmal
hearings and for judicial review thereof.

History: L. 1954, ch. 313, § 32; L. 1988,
ch. 356, § 17 july 1, 1989.

CONFERENCE HEARING

77:833, Conference hearing; use, when.
A conference hearing may be used if its use
in the circumstances does not violate any pro-
vision of law and where there is:

(a) A matter in which there is no disputed
issue of material fact; or

(b) » matter in which there is a disputed
fssue of material fact and the parties sgree to
a conference hearing.

History: L. 1984, ch. 313, § 33; L. 1885,
ch. 356, § 18; July 1, 1969,

Law Review sad Bar Joursal Refereoces:

“The New Kansas Administrauve Procedure and Judicial
Review Acts,” Devd L. Bysa. 3¢ J.K.B.A. 83, 57, 62
(1%8s). .

77.834. Procedure. The procedures of
this sct pertaining to formal hearings apply to
a conference hearing. except to the following
extent:

(a} If a matter is initiated as a conference
:::‘ring. no prehesring conference may be
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